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Access to Justice 
Introduction 

Chinese citizens continued to turn to the legal system for help 
when they were harmed by environmental hazards, 1 unsafe food, 2 
discrimination, 3 and other causes. 4 Chinese law allows citizens to 
use the legal system to dispute unlawful government acts. 5 Inter- 
national human rights instruments, such as the Universal Declara- 
tion of Human Rights and the International Covenant on Civil and 
Political Rights, likewise call for the ability of citizens to obtain ef- 
fective legal remedies when their rights are violated. 6 During the 
2015 reporting year, however, the Commission observed a per- 
sistent gap between the Chinese government’s rhetoric regarding 
the importance of laws and the actual ability of citizens to use the 
legal system to protect their rights. 7 Recent judicial reforms indi- 
cate recognition by the Chinese government that the current sys- 
tem is dysfunctional, 8 and official media has touted that the re- 
vised PRC Administrative Litigation Law “will make it easier for 
citizens to take the government to court.” 9 It is too soon, however, 
to determine fully the impact of these developments. Teng Biao, a 
Chinese lawyer, explained that “[t]he major problem with rule of 
law in mainland China is not establishing legal provisions but 
rather implementing laws.” 10 

The Fourth Plenum and Judicial Reforms 

In October 2014, the Chinese Communist Party’s leaders gath- 
ered for the Fourth Plenum of the 18th Party Congress Central 
Committee and issued the Decision on Several Major Issues in 
Comprehensively Advancing Governance of the Country According 
to Law (Fourth Plenum Decision). 11 The purposes of the Fourth 
Plenum Decision, according to the government’s June 2015 report 
on “Progress in China’s Human Rights in 2014,” were “to protect 
civic rights, to defend human dignity and to put basic human 
rights into practice.” 12 The Fourth Plenum Decision reportedly un- 
derscored President and Party General Secretary Xi Jinping’s effort 
to boost public confidence in the legal system 13 by outlining a num- 
ber of structural reforms to judicial institutions, including: 14 

• Emphasizing that judges should not be removed except for 
legal reasons and unless legal procedures are followed; 15 

• Creating a “lifetime” izhongshen) responsibility system 
whereby judges are responsible throughout their careers for 
cases that they adjudicated; 16 

• Ensuring that courtroom hearings play a decisive role in 
ascertaining facts and impartial adjudication, 17 which could 
entail reconsidering the role of court “adjudication committees” 
(. shenpan weiyuanhui) that currently can instruct judges on 
how to decide certain cases; 18 


(l) 
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• Introducing a model whereby judges are promoted from 
lower courts; 19 

• Changing from a “case filing review system” ( li’an shencha 
zhi) to a “case filing registration system” ( li’an dengji zhi); 20 
and 

• Establishing “circuit tribunals” (xunhui fating) to try major 
administrative or civil commercial cases involving more than 
one province. 21 Two of these tribunals reportedly heard their 
first cases by May 2015. 22 

The Fourth Plenum Decision also endorsed improving the legal 
aid system and expanding the scope of aid, with the stated objec- 
tive of ensuring that citizens may obtain timely and effective legal 
assistance when their rights were infringed upon. 23 This past year, 
the Commission observed efforts with respect to the provision of 
legal aid in at least one domestic violence case, 24 a development 
that coincided with the public release of the draft PRC Anti-Domes- 
tic Violence Law. 25 At present, however, the scope of government- 
funded legal aid remains limited. For example, free legal assistance 
is available to criminal defendants only when the defendant is fac- 
ing life imprisonment or death 26 or when certain vulnerable popu- 
lations like minors or people who are blind, deaf, or mute are in- 
volved. 27 Amendments to the laws governing civil and administra- 
tive cases that restrict the ability of non-lawyers to represent par- 
ties also reportedly may cause citizens to try to resolve their griev- 
ances outside the legal system. 28 Such “barefoot” non-lawyers offer 
an alternative source of assistance when litigants cannot afford or 
find lawyers to take their cases. 29 

In February 2015, the Supreme People’s Court (SPC) publicly re- 
leased its fourth five-year reform plan (SPC Reform Plan), 30 which 
echoed themes in the Fourth Plenum Decision. 31 The SPC Reform 
Plan called for establishing mechanisms to prevent official inter- 
ference in judicial activities, 32 but articles in state- and Party-run 
Chinese media emphasized that the Chinese government was not 
adopting a model of judicial independence based on the United 
States or other Western nations. 33 SPC President Zhou Qiang said 
that courts must “resolutely resist the influence of mistaken West- 
ern viewpoints and ways of thinking . . . ,” 34 The Fourth Plenum 
Decision indicated the Party’s continuing interaction with the 
courts by calling on the Party to “support the courts and 
procuratorates in exercising their functions and authorities inde- 
pendently and fairly according to the law.” 35 Furthermore, the 
Fourth Plenum Decision called on the Party’s political-legal com- 
mittees to continue to “ensure that China’s Constitution and laws 
are implemented correctly and uniformly.” 36 Reports indicate that 
the committees’ interference might be decreasing, 37 but a spate of 
recent resignations by judges 38 is attributed in part to complaints 
about outside interference in their work. 39 

During the reporting year, the government and Party similarly 
took a hardline stance against “Western” constitutionalism, 40 de- 
spite the Fourth Plenum Decision’s use of language on the impor- 
tance of China’s Constitution 41 and the Chinese government’s dec- 
laration that “Constitution Day” would be commemorated on De- 
cember 4. 42 The ability of citizens to invoke the Constitution as a 
basis for challenging government actions remains limited. 43 The 
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National People’s Congress Standing Committee has exclusive 
power to interpret and supervise enforcement of China’s Constitu- 
tion. 44 

The extent to which the Fourth Plenum Decision and SPC Re- 
form Plan will ultimately translate into concrete improvements in 
the judicial system remains unclear. Scholars have debated the sig- 
nificance of the Fourth Plenum Decision — including what is meant 
by “advancing governance of the country according to law” 45 — 
when, as noted by scholars in a July 2015 Asia Policy roundtable, 
the Decision “also underscores the [Party’s] sustained leadership 
over the Chinese legal system.” 46 One U.S. expert on Chinese law 
raised questions concerning how to reconcile the Fourth Plenum 
Decision’s support for the importance of the legal system with the 
crackdown on freedoms of expression, assembly, and association ob- 
served this past year. 47 

Judicial Transparency 

The theme of government transparency runs throughout the 
Fourth Plenum Decision. 48 The Chinese government began imple- 
menting the Open Government Information Regulations in 2008, 49 
but citizens have continued to face substantial obstacles when 
seeking information from the government. 50 The SPC had likewise 
previously been slow to increase transparency and did not create 
a national online database until 2013. 51 [For more information on 
government transparency, see Section III — Institutions of Demo- 
cratic Governance.] 

This past year, the judiciary emphasized mechanisms for enhanc- 
ing transparency. In March 2015, the SPC issued a white paper on 
judicial transparency that called for greater access to trials, in- 
creased use of electronic filing systems, and expanded access to 
case decisions. 52 When releasing the white paper, He Xiaorong, of- 
fice director of the SPC Judicial Reform Leading Group, told re- 
porters that, by the end of 2014, Chinese courts had uploaded near- 
ly six million court judgments to the public database. 53 Access to 
such a vast pool of cases could help to “develop a body of prece- 
dents to guide the legal community and create judicial trans- 
parency and accountability to address public concerns about the 
fairness of the litigation system,” according to a December 2014 
post on the American Chamber of Commerce in Shanghai 
website. 54 

The SPC released its 10th batch of “guiding cases” in April 
2015. 55 In June 2015, the SPC issued rules specifying how judges 
should refer to guiding cases in subsequent cases. 56 The rules ex- 
plained that judges should respond when parties raise guiding 
cases when arguing their positions to the court, 57 and SPC officials 
reportedly “stressed the use of referential precedent to ensure fair- 
er judgements.” 58 


Citizen Petitioning and Revisions to 
the Administrative Litigation Law 

The PRC Administrative Litigation Law (ALL), 59 which provides 
a framework for citizens to challenge government actions in 
court, 60 underwent significant revisions during the past reporting 
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year. 61 Application of the law, which initially took effect 25 years 
ago, 62 was hindered by common barriers referred to as the “three 
difficulties” ( san nan): difficulties in filing cases, trying cases, and 
enforcing judgments. 63 Following passage by the National People’s 
Congress Standing Committee in November 2014, revisions to the 
ALL took effect on May 1, 20 15. 64 Revised provisions included, 
among others: 

• Expanding the scope of permitted cases by eliminating the 
“specific administrative act” requirement in the previous 
version of the ALL; 65 

• Listing 12 areas for which legal proceedings may be 
launched against the government, such as alleged violations of 
agreements on land and housing compensation, disputes over 
administrative detention, and abuse of administrative power; 66 
and 

• Requiring that a representative of the relevant administra- 
tive agency appear in court. 67 

Announcement of the amendments was followed by an April 2015 
SPC interpretation that provided additional guidance on issues 
such as procedures for filing cases and examples of litigation de- 
mands that meet the legal standard. 68 The Commission has not ob- 
served statistics establishing whether these recent reforms have 
begun to address long-standing obstacles to administrative cases. 

Chinese official media expressed hope that a byproduct of the 
ALL revisions would be to increasingly funnel citizen complaints 
away from the petitioning (. xinfang ) system — through which indi- 
viduals with grievances seek redress from government officials 69 — 
and toward the courts. 70 According to a November 2014 media re- 
port, more than 4 million petitions involving administrative dis- 
putes have been filed annually. 71 Wang Cailiang, a lawyer and dep- 
uty director of the All China Lawyers Association Administrative 
Law Committee, told the media, “With the [ALL] amendment, 
many more people would see the courts as an avenue to seek jus- 
tice, instead of going to Beijing hoping to talk to officials.” 72 

The basic legal framework for the petitioning system — the 2005 
Regulations on Letters and Visits (2005 Regulations) — remained 
unchanged during the 2015 reporting year. 73 The Party and gov- 
ernment continued to discuss proposals that were addressed during 
the 2014 reporting year, 74 including with respect to channeling law 
and litigation-related petitions through legal channels 75 and in- 
creasing the use of online petitioning. 76 In May 2015, the Ministry 
of Justice issued the Opinion Regarding Further Strengthening 
Law- and Litigation-Related Petition Work and the Measures on 
Judicial and Administrative Agencies To Conclude Petitioning Mat- 
ters. 77 Also in May 2015, the State Bureau for Letters and Visits 
announced plans to consider drafting a petitioning law to improve 
the 2005 Regulations. 78 

Harassment and Abuse of Human Rights 
and Public Interest Lawyers 

During the 2015 reporting year, the Chinese government used 
criminal investigations and charges against citizens who engaged 
in activities that allegedly threatened the existing political sys- 
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tem. 79 Lawyers who represented people seeking to safeguard their 
rights 80 also faced reprisals. 81 In December 2014, for example, 
hundreds of lawyers signed a letter protesting the detention of law- 
yer Zhang Keke after he openly invoked in court the rights to free- 
dom of speech and religion provided for in China’s Constitution. 82 
In May 2015, the government charged public interest lawyer Pu 
Zhiqiang with “inciting ethnic hatred” 83 and “picking quarrels and 
provoking trouble” 84 related to comments from his microblog ac- 
counts. 85 Pu was among the 14 Chinese civil rights advocates 
profiled in a 2005 issue of the Hong Kong-based Asia Weekly. 86 Ac- 
cording to the Economist, “All of the activists pictured on the mag- 
azine’s cover have since been imprisoned, detained, beaten or 
threatened, except for one lawyer who had already fled the country 
into exile in Canada.” 87 

Other cases of concern during the 2015 reporting year included: 

• Xia Lin. Public security officers in Beijing municipality took 
lawyer Xia Lin into custody in November 2014 and subse- 
quently criminally detained him on suspicion of “fraud.” 88 Chi- 
nese Human Rights Defenders raised concerns that Xia’s ongo- 
ing detention may be retaliation for representing Pu Zhiqiang 
and Guo Yushan, founder of the NGO Transition Institute. 89 

• Tang Jingling. In May 2014, public security officials in 
Baiyun district, Guangzhou city, Guangdong province, took 
human rights lawyer Tang Jingling from his home and later 
criminally detained him on suspicion of “picking quarrels and 
provoking trouble.” 90 Authorities arrested Tang on the charge 
of “inciting subversion of state power.” 91 The trial of Tang and 
two other rights advocates concluded in July 2015, 92 but au- 
thorities had not announced a verdict as of September 2015. 
Tang gained prominence as a rights lawyer working on cases 
related to land seizures and corruption. 93 His 2014 detention 
reportedly was linked to a larger crackdown around the 25th 
anniversary of the violent suppression of the 1989 Tiananmen 
protests. 94 

• Yu Wensheng. In October 2014, authorities criminally de- 
tained Yu Wensheng, a well-known human rights lawyer, on 
suspicion of “picking quarrels and provoking trouble.” 95 Re- 
ports suggested that Yu’s detention was linked to his efforts to 
meet with a client whom authorities detained for his support 
of the 2014 pro-democracy protests in Hong Kong. 96 Authori- 
ties released Yu in January 2015, 97 but his wife issued a state- 
ment in June 2015 reporting that domestic security officials 
had been harassing Yu and his family at their home. 98 

• Qu Zhenhong. In May 2014, public security officials in Bei- 
jing took into custody lawyer Qu Zhenhong, the niece and de- 
fense counsel for Pu Zhiqiang, on suspicion of “illegally gath- 
ering citizens’ information.” 99 Following her formal arrest, au- 
thorities released Qu on bail in May 20 15. 100 

Despite the personal risks underscored by the cases described 
above, lawyers continued to provide advice to citizens who sought 
to access the legal system during this reporting year in cases that 
involve issues such as religious freedom, 101 opposition to forced 
eviction, 102 and freedom of speech and association. 103 The main- 
land China-based China Human Rights Lawyers Group, members 



6 


of which provide legal services to citizens who have been detained 
for exercising their civil rights, 104 marked its one-year anniversary 
in September 2014 with 225 participating lawyers. 105 

JULY 2015 CRACKDOWN ON RIGHTS LAWYERS AND ADVOCATES 

Beginning on July 9, 2015, Chinese authorities took into custody 
more than 200 lawyers and rights advocates within a 48-hour time 
period in what appeared to be a nationwide, coordinated crack- 
down. 106 As of September 1, 2015, authorities from 24 provinces 
and provincial-level municipalities had summoned for questioning, 
harassed, prevented from leaving China, or had taken into custody 
at least 300 lawyers, law firm staff, rights advocates, and some of 
their family members; 23 remained in detention or were being held 
under “‘residential surveillance’ in unknown locations,” according 
to Chinese Human Rights Defenders. 107 The crackdown received 
widespread condemnation from foreign governments, 108 inter- 
national non-governmental organizations and bar associations, 109 
and scholars. 110 In a letter to Chinese President and Communist 
Party General Secretary Xi Jinping that urged the immediate re- 
lease of all of the detained individuals in the crackdown, the New 
York City Bar Association noted, “Chinese law and international 
standards protect the rights of lawyers in China both to practice 
their profession and to carry out their professional duties to clients 
free of government interference. These detentions violate those 
standards and undermine the rule of law.” 111 [For information on 
some of the detained lawyers’ cases, see Section I — Findings — Ac- 
cess to Justice.] 
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